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GIBBS v. BENJAMIN. 93 

Supreme Court of Vermont. 
ANDREW GIBBS v. BURR BENJAMIN. 1 

When anything remains to he done by either or both the parties to a contract 
of sale, before delivery, the title does not pass. 

So inflexible is this rule, that when the property has been delivered, if anything 
remains to be done by the terms of the contract before the sale is complete, the 
title of the property still remains in the vendor. The contract must be executed 
to effect a complete sale. 

The mere delivery of goods to the vendee is not sufficient to take a case out of 
the Statute of Frauds ; he must accept and receive them. 

This was an action of book account. The facts appear in 
the opinion. 

R. 0. Abell, for the plaintiff. 

Joseph Potter and Edgerton ft Nicholson, for the defendant. 

The opinion of the court was delivered by 

Redfield, J. — This action is book account to recover the price 
of cord-wood, alleged by the plaintiff to have been sold the defend- 
ant in April 1869. Most of the wood was piled on the margin of 
Lake Champlain, on plaintiff's farm in Benson, in this state. Two 
small parcels of the wood were on the opposite shore of the lake. 
About a week after the negotiation (which plaintiff claims was a 
sale), the wood was carried away by the flood of the lake and lost. 

The report of the auditor gives a minute detail of every incident 
of the negotiation, and submits them to the court to interpret their 
legal effect. 

The parties met at the instance of the plaintiff, and inspected 
the wood ; after some discussion, it was agreed that defendant 
should purchase the wood at $3.50 per cord, the defendant insist- 
ing that a portion of it was less than four feet in length, and 
some abatement should be made for such deficiency, to which the 
plaintiff did not assent. 

It was a part of the agreement that the parties should meet and 
measure the wood, and accordingly, on the same 19th day of April 
1869, they proceeded to measure the several piles of wood, each 
taking memoranda of the measurement as it proceeded. The de- 
fendant measured the length and still claimed some abatement 

1 The Reporter, Mr. Howell, will accept our thanks for this valuable case. — 
Eds. A. L. R. 
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therefor. The plaintiff insisted that by the terms of the agree 
ment the wood was to be assumed to be four feet in length. " As 
it was getting dark when the measurement was completed, the 
parties went home, each with the figures for having a computation 
of the quantity of wood made therefrom;" and both parties ex- 
pressed their inability to make the computation at the time. On 
the 21st of April, the defendant, with his son, went to the plain- 
tiffs house, to see if they could agree about the quantity of wood 
that had been measured. The plaintiff had computed the quantity 
of wood at 204 cords and some feet, "but, by mistake, had omitted 
one pile containing some 60 cords." The defendant informed the 
plaintiff that he made the quantity 246 cords, after abating five 
inches for deficiency in the length of some portion of it ; and pro- 
posed to the plaintiff that he would take the wood at 246 cords as 
he made it, or at 204 cords as computed by the plaintiff. The 
plaintiff replied that he might have it at 204 cords, and defendant 
agreed to take it. After defendant left, the plaintiff discovered 
the mistake, and immediately notified the defendant that he could 
not have the wood at 204 cords. The defendant sent back word 
that. he would again meet the plaintiff, and did so, in the afternoon 
of the same day. Plaintiff declined to let defendant have the 
wood at 204 cords, but consented to throw off five inches in length 
from two piles. Defendant refused to take the wood except at 
204 cords. 

The auditor has stated many other incidents ; but this is a sub- 
stantial statement of the facts, as detailed by the auditor. It is 
not claimed that the two piles of wood across the lake were deliv- 
ered to the defendant either actually or constructively, so the con- 
troversy is confined to the wood situated on the plaintiff's farm in 
Benson. 

I. The defendant agreed to purchase all the wood piled on the 
plaintiff's farm on the margin of the lake, at $3.50 per cord, and 
if this comprised the whole case, it would be, in the lan^ua^e of 
Lord Brougham, in the case of Logan v. Lemesurier, 6 Moore P 
C, " Selling an ascertained chattel for an ascertainable sum ;' 
and by the rule of law applied to the sale of ponderous and bulky 
articles, such as wood, logs, coal and the like, would effectually 
pass the property to the vendee : Hutchins v. Gilchrist, 23 Vt. 
88 ; Sanborn v. Kittridge, 20 Id. 639 ; Birge et al. v. Udgerton, 
28 Vt. 291. But this case has other elements which impress upon 
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it quite a different character. It was part of the contract that the 
parties should measure the wood and ascertain the quantity. They 
met for that purpose and disagreed ; and that disagreement was as 
to the substance of the contract. The plaintiff insisted that it 
was agreed, and part of the contract, that defendant should take 
the wood at " running measure ;" the defendant claimed that he 
purchased solid cords ; and that issue grew into controversy, but 
was never settled. The report does not state when the price was 
to be paid ; but in the absence of any special agreement, it is to 
be assumed that it was to be paid on delivery. 

The principle is well settled, and uniform in all the cases, that 
when anything remains to be done, by either or both parties pre- 
cedent to the delivery, the title does not pass. And so inflexible 
is the rule that, when the property has been delivered, if anything 
remains to be done by the terms of the contract, before the sale is 
complete, the property still remains in the vendor : Parker v. 
Mitohell, 5 N. H. 165 ; Ward v. Shaw, 7 Wend. 404. The con- 
tract must be executed to effect a complete sale, " and nothing 
further to be done to ascertain the quantity, quality or value of 
the property." Bennett, J., in Eutchins v. Gilchrist, supra, 
" The general rule in relation to the sale of personal property, is 
that if anything remains to be done by the seller before delivery, 
no property passes to the vendee even as between the parties." 
Poland, J., in Hale v. Huntly et al, 21 Vt. 147 ; Chit. Con. 396. 
This rule of law applied to the facts, as reported in this case, re- 
tains the property in the wood in the plaintiff, and leaves the con- 
tract executory, and, as a sale, incomplete. The case of Simmons 
v. Swift, 5 B. & C. 857, is much like this, but much stronger in 
its facts. It was an action for the price of a stock of bark sold at 
$92.55 per ton ; after the sale it was agreed between the parties, 
that the bark should be weighed by two persons, each party to 
name one ; part of the bark was weighed and delivered ; the resi- 
due was much injured by a flood before it was delivered, and for 
that reason the buyer refused to take it. The court held that the 
bark was to be weighed before delivery to ascertain the price, and 
as that act had not been done, the property remained in the seller, 
and that he must bear the loss. 

This was not a case where a portion was sold to be measured or 
weighed from the bulk, which would have no identity until severed 
and set apart, but the whole stock was sold and a portion weighed 
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and delivered. The subject of the sale wqs " ascertained," and 
the price " ascertainable," yet the weighing was a thing to be done 
before the property passed to the purchaser. 

In case of the insolvency of the defendant it could hardly be 
claimed that the wood became part of his assets, or if attached by 
his creditor, such creditor could hardly show a color of right as 
against the plaintiff. 

The plaintiff's counsel seem much to rely on the case of Crilmore 
v. Supple, 11 Moore P. C, reported in 7 Am. Law Keg. (Old 
Series) 246. In that case the plaintiff sold a raft of lumber for a 
fixed price per foot, with specification of the measurement of each 
log, made by a public officer appointed for that purpose under the 
law of Canada, amounting in the aggregate to 71,443 feet, " to be 
delivered at Indian Cove booms." The seller conveyed the raft 
to the place of delivery, made it fast to the booms, and notified the 
servant of the purchaser of the delivery, who took possession of 
the same. The judge charged the jury that " if there was an actual 
delivery at the place, into the possession of defendant's servants 
the plaintiff was entitled to recover." The jury found for the 
plaintiff. 

Mr. Justice Cresswell, in delivering the judgment, reviews, 
approvingly, the English cases of Hanson v. Meyer, 6 East 614 ; 
Rugg v Minett, 11 Id. 210 ; and Wallace v. Breeds, 13 Id. 522 ; 
and Simmons v. Swift, ut supra, and says : " If it appears that the 
seller is to do something to the goods sold on his own behalf, or if 
an act remains to be done by, or on behalf of, both parties, before 
the goods are delivered, the property is not changed." The learned 
judge then proceeds to show that the rule of law, well established 
by these cases, had no application to that case, and in conclusion 
says : " There was, therefore, nothing to be done by the seller on 
his own behalf; he had ascertained the whole price of the raft by 
measurement previously made ; he had conveyed the raft to In- 
dian Cove, and, according to the finding of the jury, had delivered 
it there. Nor was there anything further to be done in which 
both were to concur, as in Simmons v. Swift." The plaintiff re- 
covered because the sale was completed by delivery, and nothing 
further remained to be done. 

II. "We think this case within the Statute of Frauds. Our 
statute is a substantial re-enactment of the 29 Charles II., and 
has received the same construction given to the English statute. 
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Spencer v. Hale, 30 Vt. 314, was a book action for the price of 
a quantity of fence-posts, inspected and purchased by defendant, 
to be delivered on the cars at Shaftsbury. The plaintiff delivered 
the posts on the cars furnished by defendant, at Shaftsbury, and 
they were conveyed to defendant's residence in New York. The 
defendant claimed that he never " accepted" them. The case 
turned upon the effect of the Statute of Frauds. 

Chief Justice Redfield delivered the opinion of the court, 
holding that the reception of the posts on board the cars, furnished 
by the purchaser, and the forwarding of them by the station-man, 
who, for the purpose was his agent, was an acceptance ; and in 
defining the rule for compliance with the Statute of Frauds, says, 
" It is undoubtedly true that the defendant, at the time and place, 
had a right to repudiate the posts after delivery. In other words, 
in order to perfect the case, under the Statute of Frauds, some- 
thing more is necessary than a mere delivery of the goods. In 
the language of the statute, the purchaser must "accept and re- 
ceive part of the goods." Authorities might readily be multiplied 
affirming the rule in substantially the same language, but we recur 
to it as of acknowledged authority in our own courts. If we could 
hold, in this case, considering the nature of the property sold, 
that there was no constructive delivery, yet, under the Statute of 
Frauds, " the purchaser had the right, at the time and place, to 
repudiate the wood after delivery." And the auditor finds dis- 
tinctly that the defendant, while the measurement was being done 
(one act provided for by the contract of sale), refused to take the 
wood, upon the terms and conditions prescribed by the plaintiff ; 
and the plaintiff as distinctly refused to let him have the wood 
upon the terms exacted by the defendant. It is not important 
which party was in the wrong. It is enough that the purchaser 
refused to " accept" the wood, to render the sale invalid under 
the Statute of Frauds. 

The judgment, therefore, of the County Court is re- 
versed, and judgment on the report for defendant to 
recover his costs. 

The foregoing decision seems to us Upon the first point the court do not in- 
most unquestionable upon both points, tend to imply that a delivery, in all cases, 
and the law is so fully discussed and so on the sale of goods is essential to pass 
clearly presented, that we can scarcely the title ; but only, that in general, and 
hope to add much for its elucidation, where there is no contract to the con- 

Vol. XXII.— 7 



98 



GIBBS v. BENJAMIN. 



trary, the delivery and the passing of the 
title are concurrent acts. A sale of 
goods, as between the parties, may be 
complete without delivery, so as to en- 
able the vendor to maintain an action 
for goods bargained and sold. In such 
cases the vendor may have a lien upon 
the goods for the price, and at the same 
time maintain an action for its recovery. 
Ami the vendee may also, upon tender 
of the price and demand of the goods, 
maintain an action for them : Bowdell v. 
Parsons, 10 East 359 ; or even without 
formal demand, where the vendor has 
put it out of his power to make the de- 
livery : Bach v. Owen, 5 Term K. 409. 
But in all cases of sale the title will re- 
main in the vendor until the contract is 
fully executed on his part, and he con- 
sent to have the title pass : Tansley v. 
Turner, 2 Bing. N. C. 151. And it was 
here considered no objection against 
treating the sale as perfected, that the 
seller, having made his measurement 
of the separate portions of the goods, 
had not fully computed the gross amount. 
And where the parties agree that the 
title shall pass to the vendee and a 
formal change of possession is ef- 
fected before the goods are measured or 
weighed, the fact that this is agreed to 
be done thereafter will not preclude the 
passing of the title : Olyphant v. Baker, 
5 Denio 379. And in Riddle v. Vur- 
num, 20 Pick. 280, the same rule is re- 
cognised. Dewet, J., said : " Such a 
case presents a question of the intention 
of the parties to the contract." But un- 
less it distinctly appear that it was the 
intention of the parties to treat the sale 
as complete before the ascertainment of 
the quantity, this will be regarded as a 
condition precedent to the passing of the 
title : Simmons v. Swift, 5 B. & Cress. 
857. The cases are uniform and very 



numerous in support of this general 
proposition. 

The other point in the case is one of 
more nicety, and in regard to which the 
language of different writers and judges 
is less harmonious. The doubt seems 
to be whether the Statute of Frauds 
really requires anything more by " ac- 
cept and receive part of the goods," 
than a formal delivery. Most of the 
cases seem to imply that something more 
is required. And still a delivery, with- 
out remonstrance or protest, seems to 
imply an acceptance and receipt on the 
part of the deliveree. Delivery is more 
than a tender, which is an offer if the 
party will accept. The acceptance con- 
verts the tender into a delivery or pay- 
ment. And still the acceptance in case 
of delivery may be merely passive, as 
where delivery of goods to a carrier is 
made at his station or warehouse. But 
acceptance under this clause in the Stat- 
ute of Frauds must be active and dis- 
tinct ; such as will preclude the vendee 
from objecting to the goods thereafter, 
unless he accept under protest, which 
he may do. But at all events, his ac- 
ceptance must be such as to preclude the 
vendee from claiming that the sale has 
not been fully executed by the parties. 
Hence it has been held that shipping the 
goods on board a vessel selected by the 
vendee, and signing a bill of lading by 
the master, will not satisfy the Statute 
of Frauds : Meredith v. Meigh, 2 Ell. & 
Bl. 364 ; Norman v. Phillips, 4 M. & 
W. 277 ; Shepherd v. Pressey, 32 N. H. 
55. But the vendee, if the goods are 
forwarded by common carrier, is not at 
liberty to repudiate them at an indefinite 
time thereafter, but must do it at once : 
Bushel v. Wheeler, 15 Q. B. 442. 

I. E. R. 



